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Disclaimer:  The analysis and findings presented in this research paper are those of the author and are not the official interpretation of the applicable regulations of the Department of Health and Human Services.  

This research paper focuses specifically on that aspect of Public Law 95-507 and subsequent amendments relating to the role and responsibilities of the OSDBU Director in the implementation and management of the Federal Government’s small business subcontracting program.  Based on the official congressional record, this paper will summarize Congress’ original intent, present updates to both the law and implementing regulations since the establishment of the original amendment, and provide recommendations to OSDBU Directors for improving and strengthening the Federal Government’s subcontracting program.

Official Historical Record P.L. 95-507 – Enhancing Small and Small Disadvantaged Business Utilization in Federal Procurement 

As an amendment to the Small Business Act of 1958, P.L. 95-507 established the Office of Small and Disadvantaged Business Utilization (OSDBU).  The OSDBU is to be directed by an employee of that agency who would report directly to the head of the agency or his deputy and be named the Director, OSDBU.  In that role the Director’s responsibility is to implement programs under sections 8 (subcontracting) and 15 (prime contracting) of the Small Business Act.  

Chapter three of Title II of P.L. 95-507 amended the Small Business Act, Section 8(d), to expand opportunities for small business subcontracting requirements on all Federal contracts.  This expansion required formal subcontracting plans.  Prior to this amendment subcontracting plans were not required under Federal contract law.   By doing so the act provided provisions for small businesses owned by socially and economically disadvantaged persons to be measured.  The goal was to increase the dollar volume of small business subcontracts on Federal contracts and generally improve the Federal-contracting environment for small businesses.  

The following describes the key areas Congress chose to change:

Director, OSDBU

Congress created the OSDBU and its Director.  The principal duty of the Director OSDBU is to work with the SBA in the implementation and execution of functions and duties authorized under sections 8 and 15 of the Small Business Act.  The Director’s responsibilities include supervising personnel within the agency whose duties involve those sections of the Small Business Act, assigning technical advisors in the agency to assist SBA personnel, and cooperating with the SBA in implementing the Small Business Act.  The Director’s actions are to be supervised and controlled by the head of the agency or his/her deputy.  The Director, OSDBU’s role in working with SBA with implementing the subcontracting program may include but are not limited to:

· Review and evaluate whether the plans reflect the maximum potential of small business to serve as subcontractors and to recommend improvements to the contracting agency before the contract is awarded.

· Prepare for the Head of the Agency the annual small business report stating the degree to which the goals established for small business participation have been met.

· Evaluate compliance of prime contractors with subcontracting plans

· Recommend to the contracting activity incentives for prime contractors to encourage them to subcontract with small businesses and small disadvantaged businesses

Acquisition and Prime Contractor Responsibilities

Section 8(d)(1) of the Small Business Act directed the Secretary of Defense and the Administrators of GSA and SBA to develop a subcontracting program to enable small business to be considered more equitably as subcontractors under Federal contracts.  Prior to 1978, federal subcontracting law had not been changed since 1961.  Opportunities for small businesses to participate on Prime Contracts were solely dependent upon the “good effort” of Federal prime contractors. Congress determined that low offerors or the apparent successful offeror on negotiated Federal contracts would be required to submit a plan stating how much subcontracting would go to small businesses and small businesses owned and operated by socially and economically disadvantaged persons.  Congress determined that “subcontracting plans” should reflect the “best efforts” of the prime contractor as oppose to “good efforts” as was previously required in law and regulation.  

Agency contracting officials shall consider the past performance of the apparent successful offeror in determining the responsibility of that offeror for the award of future contracts.  

No contract shall be awarded to any offeror unless the procurement authority determines that the subcontract plan provides the maximum practicable opportunity for small business concerns to perform in the performance of the contract.

Incentives should be used to encourage subcontracting opportunities commensurate with the efficient and economical performance of the contract provided that incentives should only apply when contracts were awarded in under negotiated procedures.

Based on the legislative history, Congress intended that Procurement officers would work with both the Director OSDBU and SBA in negotiating subcontracting plans.  The act specifies that any contractor or subcontractor that fails to comply in good faith with the plan or the statute would be determined to be in material breach of contract.

At the end of each Fiscal year, the head of each Federal agency will report to the SBA the share of Federal contracts received by small businesses and the degree to which the goals established for small business participation have been met.  In turn, the SBA will submit to the Small Business Committees of both houses of Congress an analysis of the information obtained from these reports.  

SBA Responsibilities

SBA was directed to negotiate and monitor agency small business subcontracting programs through the review of prime contractor subcontracting plans and to determine ways to increase the small business subcontracting share.  Although the Federal contracting activity had the final approval of the plan, SBA could influence subcontracting decisions on negotiated procurements through the review process.   It was Congress’ intent that SBA would create and maintain historical data of subcontracting plans received from each Federal Prime Contractor.   This historical data would then be used to evaluate Prime contractor performance and be the foundation for future “standards and goals”.   Most importantly SBA was charged with determining whether or not small businesses were receiving a fair proportion of subcontracts on Federal prime contracts.  

Section 15 of the Small Business Act was amended to require Federal Departments and agencies to cooperate with the SBA in establishing small business goals under Federal contracts.  Congress asserted that these goals shall “realistically reflect the potential” of small businesses to perform Federal contracts and subcontracts.  Whenever SBA and a department or agency cannot agree on a goal, the disagreement should be submitted to the Administrator of OFPP for a final determination.    

Office of Federal Procurement Policy Responsibilities

Congress determined that one of the reasons small businesses were not able to sell to the Federal Government was due to the procurement regulations being too complicated.  Congress established to aspects in the law that were intended to alleviate burdensome procurement regulations on small businesses.  The Office of Federal Procurement Policy (OFPP) was directed to analyze the impact of federal regulations on small businesses and to simply the regulations.  Congress also directed OFPP to develop a means whereby small businesses would have access to timely, concise, and detained information on proposed Federal purchases.  This information was to include what is to be purchased, how it is to be purchased, and what the contractual obligations were to be.  The outcome of this direction is the present day Forecast of Procurement Opportunities.

Current Law

Since the establishment for the requirement for Small Business Subcontracting Plans, there have been significant amendments to the Small Business Act further clarifying, quantifying, expanding and restricting the breadth and depth of Congress’ original intent.  The following outlines the major changes to the act:

· Expanded Small Business categories from Small Business and Small Disadvantaged Business to Small Business concerns, small business concerns owned and controlled by veterans, small business concerns owned and controlled by service-disabled veterans, qualified Historically Underutilized Business Zones (HUBZone) small business concerns, small business concerns owned and controlled by socially and economically disadvantaged individuals and small business concerns owned and controlled by women.  (For ease of discussion, small business concerns will be used to describe all subcategories 

· Prime contractors are required to establish procedures to ensure timely payment of amounts due small businesses pursuant to the terms of their subcontracts with small business concerns.

· Each contract is required to contain a clause for the payment of liquidated damages when it is determined that a prime contractor failed to make a good faith effort to comply with the requirements of the Small Business Act Section 8(d).  The contractor shall be provided an opportunity to prove that they demonstrated good faith effort prior to the contracting officer’s final decision to impose damages.  The Contracting Officer’s final decision will be subject to the Contract Disputes Act.  

· Each agency shall ensure that the goals offered by the apparent successful offeror are attainable in relation to:

· The subcontracting opportunities available to the contractor 

· The pool of eligible subcontractors available to fulfill the subcontracting opportunities

· The past performance of the offeror in fulfilling the subcontracting goals  

· Congress identified evaluation factors that shall be significant factors for the purpose of evaluating offerors for a bundled contract where the head of the agency determines that the contract offers significant opportunity for subcontracting:

· A factor that is based on the rate provided under the subcontracting plan for small business participation in the performance of the contract

· For the evaluation of past performance of an offeror, a factor that is based on the extent to which the offeror attained applicable goals for small business participation in the performance of contracts.

· For purposes of determining the attainment of a subcontract utilization goal under any subcontracting plan entered into with an executive agency, the agency or prime contractor shall furnish for publication a notice describing proposed subcontracting opportunities.  

Current Federal Acquisition Regulations

As directed by Congress, SBA, OFPP and GSA promulgated rules to implement the subcontracting program within the Small Business Act.  This section of this research paper will only identify those portions that are significantly different between the intent of Congress and the implementation of the law.  

Note:  Department of Defense (DOD) Acquisition Regulations and any special subcontract provisions were not included in this discussion based in part on the dispersion of laws and regulations governing DOD contracts and the time it would take to research DOD’s acquisition laws and regulations.

I.
Subcontract Plans

Law

Required one Subcontract Plan and annual accomplishment reporting per contract and the aggregate to Congress

Regulation

Identifies three types of subcontract plans as described below:

Commercial plan – a subcontracting plan (including goals) that covers the offeror’s fiscal year and that applies to the entire production of commercial items sold by either the entire company or a portion thereof (e.g., division, plant, or product line).  The regulation identifies the commercial plan as the preferred type of subcontracting plan for contractors furnishing commercial items.  

Individual Contract Plan – a subcontracting plan that covers the entire contract period (including option periods), applies to a specific contract, and has goals that are based on the offeror’s planned subcontracting in support of the specific contract, except that indirect costs incurred for common or joint purposes may be allocated on a prorated basis to the contract.

Master Plan – a subcontract plan that contains all the required elements of an individual contract plan, except goals, and may be incorporated into individual contract plans, provided the master plan has been approved.  This contracting plan is on a plant or division-wide basis.  They are effective for a three year period of time after the approval of a contracting officer.  It is the responsibility of the contractor to maintain and update their master plan.  The master plan applies to that contract for the life of the contract.  

In determining the need for a subcontract plan, contracting officials are to consider the cumulative value of the basic contract and all options.    If submitting an individual plan, the plan shall contain all the elements required and shall contain separate statements and goals for the basic contract and for each option period.

Section 19.702 (c) of the FAR states that any contractor or subcontractor failing to comply in good faith with the requirements of the subcontracting plan is in material breach of its contract.  

Note:
The above does not include the DOD Comprehensive Subcontracting Program.

Recommendation

The automated electronic subcontracting program is planned to alleviate the need for paper reporting.  In so doing, it is planned that there will be only two types of reporting – annual based on total dollars to small businesses and semi-annual based on cumulative dollars to small businesses on a specific contract.  OSDBU Directors should be actively involved in the development and implementation of any regulations promulgated in the FAR implementing eSRS to assure that such policy complies in letter and spirit with Section 8(d) of the Small Business Act.  

III.
Reporting

Law

Section (d)(10) of the law requires offerors submit periodic reports and cooperate in studies or surveys as required by Federal agencies and SBA in order to determine the extent of compliance with subcontracting plans.  In addition, the law requires SBA and Federal Agencies to evaluate compliance with subcontracting plans either on a contract-by-contract basis, or in the case of contractors having multiple contracts, on an aggregate basis.  

Regulation

Prime Contractors are to submit the SF 294, Subcontracting Report for Individual Contracts, and SF 295, Summary Subcontract Report to Federal in accordance with FAR 52.702(a)(1) when a subcontracting plan is required.  Contractors are to follow the instructions on the back of the form or as provided by agency regulations.  

Discussion

The current SF 295 Summary Subcontract Report permits prime contractors to report not only the dollars associated with every subcontract plan as described in law but also to include dollars associated with company overhead and all other acquisitions, i.e. delivery orders, credit card purchases, small purchases, etc., received under requirements not covered by a subcontracting plan.  While this practice increases those dollars reported by the prime contractor, it is the opinion of this author that it may go beyond the original intent of the law.  It appears that Congress wanted to measure the extent that Large Primes comply with their subcontracting plans AND the actual dollars going to America’s small businesses.  By permitting prime contractors to include all dollars – not just those covered by subcontracting plans - the current system does not appear to effectively measure compliance with subcontracting plans from an aggregate perspective.  In addition, dollars reported on SF 295’s may be inflated if the company’s accounting system only permits reporting based on an accrual as opposed to a cost basis.  The current proposal to permit Agencies to collect data and report at an indefinite sub-tier basis may on exacerbate this issue.  

Recommendation
The OSDBU Directors should encourage SBA, GSA, DOD, and OFPP to consider Prime contractors report two types of accomplishments at an aggregate level.  First Prime contractors should report their accomplishments in accordance with their subcontracting plans.  Second is to require Prime contractors report all dollars directed to small businesses.  The second would include dollars from the first report and all other sources.  The Federal Agencies should determine if goals should be associated with the comprehensive submission of subcontracting achievement.  The first type of reporting is relatively easy to audit.  The second type of reporting is arguably more complex.  The implementation of eSRS on a national level is the perfect time to develop a more comprehensive reporting system in order to provide Congress and the general public a clearer picture of subcontracting opportunities and performance in the Federal Government procurement process.

IV.
“Incentivizing” Prime Contractors to comply and exceed Small Business Subcontracting Goals 

Law

Agencies are authorized to provide such incentives as Federal agency may deem appropriate in order to encourage such subcontracting opportunities as may be commensurate with the efficient and economical performance of the contract.  This only applies to contracts let pursuant to the negotiated method of procurement.  The legislative history of the Small Business Act adds additional information on congress’ intent of the use of incentives.  In the original act, the Senate small business committee wanted to require each offeror’s subcontracting plan to be evaluated before rather than after the winning competitor is chosen; prohibited agencies from giving incentives to a winning competitor to improve the subcontracting plan, and limited the involvement of the SBA in the process of selecting a winning contracting.  There was no change in the language to this portion of the Act.

Regulation

Contracting officers may encourage the development of increased subcontracting opportunities in negotiated acquisition by providing monetary incentives such as payments based on actual subcontracting achievement or award-fee contracting.  Incentive provisions should normally be negotiated after reaching final agreement with the contractor on the subcontracting plan.

Recommendation

The promulgation of the Act in the Federal Acquisition Regulation limits the types of incentives to prime contractors on accomplishing subcontracting plans to strictly monetary incentives.  The Act is not as specific.  It is recommended that the OSDBU Council encourage OFPP, SBA and GSA to amend the FAR so that it is more in line with Congress’ original intent.

II.
Liquidated Damages

Law

P.L. 15 U.S.C. 637(d)(8) states that the failure of any contractor or subcontractor to comply in good faith with the subcontracting plan or 15 U.S.C. 637 (d)(3) shall be in material breech of the contract.  15 U.S.C. 637 (d)(3) requires prime contractors to include in all contracts a clause that states several things:

a)
The government’s policy to ensure that small businesses have the maximum practicable 
opportunity to participate in the performance of contracts let by any Federal agency, including contracts and subcontracts for subsystems, assemblies, components, and related services for major systems.  

b) It is the policy of the Untied States that its prime contractors establish procedures to ensure the timely payment of amounts due pursuant to the terms of their subcontracts with small business concerns.

c) Prime contractors agree to carry out the Federal Government’s policy in awarding subcontracts to the fullest extent consistent with the efficient performance of the contract.

d) Prime contractors agree to participate in studies or surveys as may be conducted by SBA or awarding agencies as may be necessary to determine the extent of the contractor’s compliance with this clause.

e) To only use small businesses as defined by the Small Business Act 

Regulation

The promulgation of the Small Business Act in the Federal Acquisition Regulation failed to include at least one significant aspect of the two-prong basis for assessing liquidated damages.  The first prong is for other than small business to prepare subcontracting plans and to provide them the maximum practicable opportunity to be utilized as subcontractors.  The second prong is for the other than small business to comply with 15 U.S.C. 637 (d)(3) the policy of the U.S. Government that its prime contractors establish procedures to ensure the timely payment of amounts due pursuant to the terms of their subcontracts with small business concerns.  The current FAR does not include an aspect of the second prong – 15 U.S.C. 637 (d)(3).   The current FAR only includes 15 U.S.C. 637(d)(8)(B).  

Recommendation

It is recommended that the OSDBU Council work to encourage OFPP, SBA and GSA to change the FAR to include those aspects of the law that were omitted.  This is critical in that one of the major deficiencies in the current subcontracting program is the failure of Prime Contractors to promptly pay their small business partners.  Section 8(d)(1) and 8(d)(8)(A) provide contracting officers the tool they need to assess liquidated damages and/or determine a prime contractor in breech of contract when they do not pay their small business partners. 

Conclusion

Overview 

This review of the Small Business Act with amendments through 4/2004, P.L. 95-507 and the most recent FAR reflect that Congress intended for the OSDBU Director to assist the SBA and the Head of the Agency implement sections 8 and 15 of the Small Business Act.  Section 8(d) is that portion of the Small Business Act that covers the Federal Government’s subcontracting program.  OSDBU Directors are authorized to take appropriate and necessary actions and to establish agency policies that promulgate the intent of the statute.  Therefore OSDBU Directors must work within their agencies to implement Section 8(d) of the statute.  

Recommendations to OSDBU Directors

· Working with the Procurement Executive, OSDBU Directors should conduct studies of your Prime Contractors to ensure that they are providing subcontracting opportunities to small businesses in accordance with subcontracting plans and submit them to the Head of the Agency and SBA for appropriate action. 

· Working with the Procurement Executive, OSDBU Directors should establish procedures to review each subcontracting planning within your agency.

· OSDBU Directors should provide recommendations when determining the appropriate type of incentives for their agency’s contracts.
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